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Moareh 9, 2004

Case No. 02-03828-R
Chapter 7

Adv. No. 03-0142-R

UNITED STATESAND GRANTING IN PART AND

DENYING IN PART PLAINTIFF'SMOTION FOR SUMMARY JUDGMENT

Before the Court is the United States Motion for Summary Judgment (Doc. 15) and the
Memorandum in Support of the United States' Motionfor Summary Judgment (Doc. 16), bothfiled by the
United States of Americaex rel. Internd Revenue Service (the “IRS’) on December 3, 2003 (the “IRS
Brief”); Rantiff’s Motion for Summary Judgment and Brief in Support of Motion (Doc. 17) filed by the
Haintiff/Debtor Chester E. Ehrig (“Ehrig”) on December 19, 2003 (“Ehrig's Brief”); United States
Response to Fantiff’'s Motion for Summary Judgment (Doc. 18) filed on January 6, 2004 (the “IRS
Response’); Fantiff’s Brief in Response to Defendant’s Motion for Summary Judgment (Doc. 19) filed

on January 8, 2004 (“Ehrig’s Response’); and United States' Reply Brief (Doc. 20) filed on January 13,

2004.



Jurisdiction

The Court has jurisdiction of this“core’ proceeding by virtue of 28 U.S.C. 88 1334, 157(a), and
157(b)(2)(1) and (O); and Miscellaneous Order No. 128 of the United States District Court for the
Northern Didrict of Oklahoma Order of Referra of Bankruptcy Cases effective July 10, 1984, as
amended.
. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depogitions, answers to interrogatories, and
admissons onfile together with the affidavits, if any, show that thereis no genuine issue asto any materid
fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c) (made
goplicable herein by Bankruptcy Rule 7056). “Oneof the principa purposesof the summary judgment rule
is to isolate and digpose of factudly unsupported claims or defenses[and] . . . it should be interpreted in

away that dlowsit to accomplishthis purpose.” Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).

Subgtantive law determines which facts are materid. “Only disputes over facts that might affect
the outcome of the suit under the governing law will properly preclude the entry of summary judgment.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). “[SJummary judgment will nat lie if the

disoute about a materid fact is‘genuine,’ that is, if the evidenceis suchthat areasonable jury could return
averdict for the nonmoving party.” 1d. It isincumbent uponthe non-movant to demongratethat thereare

genuine issues of fact for trid. See Vitkusv. Beatrice Co., 11 F.3d 1535, 1539 (10" Cir. 1993).

“[A]t the summary judgment stage the judge's function is not . . . to weigh the evidence and
determine the truth of the matter but to determine whether thereisagenuineissue for trid.” Liberty L obby,

477 U.S. a 249. Reasonable inferences that may be made from the proffered evidentiary record should



be drawninfavor of the non-moving party. See Adamsv. American Guarantee and LighilityIns. Co., 233

F.3d 1242, 1246 (10" Cir. 2000). However, "[i]f the [non-moving party’ s] evidenceis merdly colorable
or is not ggnificantly probative, summary judgment may be granted.” Liberty L obby, 477 U.S. at 249-50
(citations omitted). “Where the record taken as a whole could not lead arationd trier of fact to find for

the non-moving party, there is no ‘genuineissuefor trid.”” Matsushita Electric Indudtrid Co., v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986).
[I1.  Material Factsasto Which No Genuine I ssue Exists
The parties filed crosssmoations for summary judgment. Pursuant to Rule 7056(a) of the Local
Rules of the United States Bankruptcy Court for the Northern Digtrict of Oklahoma (“Locd Rules’) —
A brief in support of amotion for summary judgment . . . shdl begin with a section that
contains a concise statement of materid facts as to which movant contends no genuine
iIssue exists. Each fact shdl be stated in a separately numbered paragraphand shdl refer
with particularity to those portions of the affidavits, discovery materids, pleadings, or other
parts of the record before the Court upon which the movant rdies. Affidavits, discovery
materias, and other rdlevant portions of the record upon which the movant relies shdl be
attached to the brief.
Locd Rule 7056(a). The IRS Brief contains a statement of eight separately numbered material facts,
supported by affidavits that identify and certify the authenticity of various officid records of the IRS
including a“Magter Filed ‘Litera’ Transcript Account” for Ehrigfor tax year 1990; a Statutory Notice of
Deficiency dated April 4, 1997 that was issued to Ehrig relating to tax year 1990 to which was attached
aform of aNotice of Deficiency Walver and a Proposed Individud Income Tax Assessment for tax year
1990, including a Summary of Income Sources reported to the IRS in tax year 1990, a Tax Cdculation

Summary and an Explanation of Pendties and Interest; copies of a Form 1040 Individud Income Tax

Return for tax year 1990 signed by Ehrig and dated June 5, 2000; and a “Letter 3340C Audit



ReconsderationDenid” dated January 22, 2002, rgecting Ehrig's request to recdculate IRS s assessment
for tax year 1990.

Locda Rule 7056(b) requires that in responding to a motion for summary judgment, the non-
movant’s response brief —

ghdl begin with a section stating, by paragraph number, each of the movant's facts to

which the non-movant contends a genuine issue exigts, and shdl refer with particularity to

those portions of affidavits, discovery materids, pleadings, and other revant parts of the

record before the Court upon which the non-movant relies to dispute the movant’ s fact.

All materid facts set forth in the movant's statement shdl be deemed admitted for the

purpose of summary judgment unless pecificaly controverted by a statement of the non-

movant that is supported by evidentiary materid.

Loca Rule 7056(b). In Ehrig’'s Response, Ehrig did not contest the IRS s statement of materia facts, and
therefore those facts are admitted by Ehrig for the purpose of adjudicating the IRS s summary judgment
moation.

Ehrig’ sBrief contains thirteen separately numbered facts, supported by Ehrig' safidavit and by the
documents attached to the IRS Brief. Inthe IRS Response, the IRS does not dispute Ehrig' s statement
of facts. Accordingly, the Court’s sole task is to determine the lega consequences that flow from the
following undisputed materid facts.

Ehrig earned taxable income in 1990. In 1991, Ehrig filed an extengon of time to file his 1990
federa income tax return until August 15, 1991. Ehrig falled to file a tax return for tax year 1990 on or
before August 15, 1991. According to his affidavit, Ehrig suffered myriad reversds of fortune in 1991

hiswife abandoned him and his son, his architecture business declined and eventudly dissolved, hishome

was sold, and his car was repossessed.  Ehrig Affidavit at 11 2-4.



On April 3, 1995, the IRS filed a* subgtitute for return” (*SFR”) on behdf of Ehrig for tax year
1990, uilizing information reported to the IRS by entities that paid income to Ehrigin 1990. The IRS
determined that Ehrig had adjusted gross income of $27,135.50, of which $22,360.00 was taxable, and
of which $11,862.00 was subject to saf-employment tax. IRS Exhibit A.

On April 4, 1997, the IRS issued a notice of deficiency to Ehrig for tax year 1990, advisng Ehrig
that he owed income tax in the amount of $5,971.00, afalure to file pendty in the amount of $1,492.75,
and an egtimated tax pendlty in the amount of $393.15 (the “Deficiency Letter”).  IRS Exhibit B. The
Deficiency Letter provided notice of procedures to contest the amount of the deficiency, and advised that
Ehrig had ninety days from the date of the Deficiency Letter to file a petition with the United States Tax
Court to seek aredetermination. The Deficiency Letter further stated “ the Court cannot consider your case
if your petition isfiled late” In the Deficiency Letter, the IRS adso sated that if Ehrig decided not to filea
petition for redetermination with the Tax Court, it requested that he sign an enclosed waiver form that
would permit the IRS to “assess the deficiency quickly and . . . limit the accumulationof interest.” ThelRS
further advised that if Ehrig did not file a petition or 9gn the waiver, then the IRS was required to assess
and hill him for the deficiency after the ninety day contest period expired.

The Court assumes that Ehrig did not file a petition with the Tax Court chalenging the amount of
the deficiency because on September 1, 1997, the IRS assessed the tax liability and pendlties in the
amounts stated in the Deficiency Letter plus interest in the amount of $5,245.58. IRS Exhibit A.

In 1999, Ehrig contacted the IRS and began the process of assembling and filing returns for years
inwhichhefailed to file, including tax years 1990, 1991, 1992, 1993, 1994, 1995 and 1996. Ehrigfiled

returnsfor 1991-96in1999 and the IRS accepted thoselate returns and concurred with Ehrig' scaculation



of tax liability for those years. Ehrig' s Brief & 2, 1114-6. Theresfter, with the knowledge and cooperation
of the IRS and others,* Ehrig attempted to reconstruct his 1990 income and expenseswiththe intentionof
filing an accurate return for tax year 1990. By that time, some sources and records had been lost or
destroyed, however. Ehrig's Brief a 3,  7-10. On July 24, 2000, Ehrig submitted the Form 1040
Individua Income Tax Returnfor tax year 1990, whichhe sgned under the penalty of perjury, and inwhich
hereported negative adjusted grossincome of $4,860, no taxable income, and atax liahility of zero. Ehrig's
Brief a 4,  10; IRS Brief a 2, 5; and IRS Exhibit C.

The IRS posted the return on Ehrig's account as an amended return but processed it asan “ audit
reconsderation” of itsorigind assessment. IRSBrief a 2, §6-7; IRS Exhibit A. By letter dated January
22,2002, the IRS advised Ehrig that it “ determined that [it] should not change the origind audit assessment
amount” and disdlowed Ehrig's proposed reca culation of tax liahility for falureto “report al world wide
income.” IRSExhibit D. Theletter further advised that if Ehrig disagreed withthe IRS sdecision, he could
request an appedals conference or file a forma written protest. The record does not show that Ehrig did
ather.

Ehrig's 1990 return discloses dl income previoudy reported to the IRS by the payors, and an
additional $401. Ehrig dlocated the income differently than the IRS did in its SFR. Ehrig' s Brief at 3-4,
11111, 12. Ehrig contends that his tax ligility ismore accurately determined in his 1990 return then in the

SFR becausethe IRS did not take into consideration Ehrig’ scorrect filing status (head of household rather

Inhisdfidavit and brief, Ehrig details his communicationand interactionwith IRS revenue officers
during the period in which Ehrig attempted to create a return that accurately reported his income and
expenses for tax year 1990. The IRS does not contest that in 2000, Ehrig diligently attempted to obtain
datanecessary to fileareturnfor the tax year 1990 and that the IRS assisted in this endeavor by providing
income information to Ehrig.



thanmarriedfilingseparately) or his business expenses. Ehrig reported alower mortgageinterest deduction
and moreincome fromhisarchitectural business than the IRS considered indetermining Ehrig' stax ligbility
inthe SFR. Ehrig arguesthat the fact that he reported moreincome and, in some cases, lower deductions
than the IRS had estimated inthe SFR demonstrates Ehrig’ sgood faith effort to file an accurate return for
tax year 1990 and thus to comply with the tax laws.

OnAugug 7, 2002, morethantwo years after he submitted the 1990 returnto the IRS, Ehrigfiled
a petition under chapter 7 of the Bankruptcy Code. As of the petition date, Ehrig’s 1990 tax liability,
induding pendties and interest, was gpproximatdy $22,000 (the “1990 Tax Liability”). IRS Exhibit A;
Complaint & 1 6.
V.  Conclusionsof law

Ehrig seeksto discharge the 1990 Tax Liahility, contending that it does not fal withinthe ambit of
non-dischargeabl e taxes defined in Section 523(a)(1). Section 523(a)(1) states—

A discharge under section 727 . . . of this title does not discharge an individud from any
debt—

@ foratax. ..

(A) of the kind and for the periods specified in section 507(a)(2) or
507(a)(8) of this title, whether or not a clam for such tax was filed or
dlowed;

(B) with respect to which areturn, if required—

(i) was not filed; or

(i) wasfiled after the date on which such return was last
due, under applicable law or under any extension, and
after two years before the date of the filing of the petition;
or



(C) with respect to whichthe debtor made a fraudulent return or willfully
attempted in any manner to evade or defeat such tax.

11 U.S.C. § 523(a)(1).

A. Non-dischargeability under Section 523(a)(1)(A)

Ehrig contends that the undisputed facts establish that the 1990 Tax Liability is not non-
dischargeable under Section 523(a)(1)(A) becauseit is not a priority tax daim under Section 507(a)(2)
or (8)(8). Section507(a)(2), whichrefersto damsaisnginaninvoluntary case, isinapplicable. Section
507(a)(8) grantspriority to certain unsecured claims of governmenta units; subparagraph (A) specificaly
relatesto damsfor income taxes. Generdly, thissection conferspriority (and consequently, under Section
523(a)(1), non-dischargeahility) to clamsfor (1) income taxesfor tax yearsinwhichareturnwas due less
than three years prior to the petition date, (2) income taxes assessed within 240 days of the petition date,
and (3) income taxes not assessed before the petition date whichbecome assessabl e after the petitiondate.
The undisputed facts establish that the 1990 Tax Liability isnot apriority dam under Section 507(a)(8)
and therefore is not non-dischargeable under Section 523(a)(1)(A).

B. Non-dischargeability under Section 523(a)(1)(B)

The IRS asserts and seeks summary judgment on the ground that the 1990 Tax Liability isnon-
dischargeable under Section 523(a)(1)(B)(i) because it consigts of taxes “with respect to which areturn,
if required . . . wasnot filed.” Ehrig contends that the 1990 Tax Liability is not non-dischargeable under
Section 523(a)(1)(B)(i) (for failureto file areturn) because he did file a 1990 tax return, abeit nine years
after it was due. Furthermore, the return was filed in 2000, more than two years before Ehrig filed his

petition for bankruptcy rdief, diminating Section 523(a)(1)(B)(ii) as a ground for barring discharge.



At firgt blush, it appears that two returns werefiled for tax year 1990— the SFR and the Form
1040 Ehrigfiledin2000. Whether the SFR filed by the IRS qudifiesasa”return” contemplated by Section

523(a)(1)(B)(i) was settled by the Tenth Circuit Court of Appeds in Bergstrom v. United States (In re

Bergstrom), 949 F.2d 341 (10" Cir. 1991). A “substitute for return” is a means by which the IRS may
prepare areturn for ataxpayer when the taxpayer failsto file areturn as required by 26 U.S.C. § 6012.2
The authority for the preparation of returns by the IRS, through the Secretary of Treasury, isfound in 26
U.S.C. 8 6020, entitled “ Returns prepared for or executed by Secretary,” which provides—

(@) Preparationof returnby Secretary. I any person shdl fall to make areturn required
by this title or by regulations prescribed thereunder, but shall consent to disclose al
informationnecessary for the preparationthereof, then, and inthat case, the Secretary may
prepare such return, which, being sgned by such person, may be received by the
Secretary asthe return of such person.

(b) Execution of return by Secretary.

(1) Authority of Secretary to execute return. If any person fails to make
any return required by any internd revenue law or regulation made
thereunder at the time prescribed therefor, or makes, willfully or
otherwise, a fdse or fraudulent return, the Secretary shall make such
return from his own knowledge and from such information as he can
obtain through testimony or otherwise.

2Section 6012(a) states the generd rule that—
Returns with respect to income taxes under subtitle A shal be made by the following:

(1)(A) Every individud having for the taxable year gross income which
equals or exceeds the exemption amount.

26 U.S.C. §6012(a). Ehrigdoesnot arguethat he was exempt from filing areturn for tax year 1990 under
this section.



(2) Status of returns. Any return so made and subscribed by the
Secretary shdl be primafacie good and sufficient for dl legd purposes.

26 U.S.C. § 6020.

The gatute thus dlows the Secretary to prepare, fromsuchinformationasthe Secretary is able to
obtain, a “subdtitute for return” for any person who fails to timdy file a return, but the statute does not
require the Secretary to file asubgtitute for returnfor every nonfiling taxpayer, and therefore no taxpayer
isexcused fromitsstatutory obligeationto file areturnby virtue of this section. Bergstrom, 949 F.2d at 343,

citing Moorev. C.I.R., 722 F.2d 193, 196 (5" Cir. 1984). “[T]he purpose of section 6020(b)(1) isto

provide the Internd Revenue Service with amechanism for assessing the civil ligbility of a taxpayer who
has failed to file areturn, not to excusethat taxpayer fromcrimind ligbility which results from thet failure”

Id. at 343, quoting United Statesv. Lacy, 658 F.2d 396, 397 (5" Cir. 1981). The substitute for return

is effective as a return in those circumstances when areturn is necessary for the IRSto act (i.e., for the
purpose of assessment, collection, levy), but, according to the Tenth Circuit, its existence does not shield
the nonHfiling taxpayer from the consequences of failing to file. The statute was designed to advance the
missonof the IRS, not to benefit the nonHiling taxpayer. For thisreason, courts, including the Tenth Circuit
in Bergstrom, have hdd that “in the absence of the Sgnature of the taxpayer,” substitutes for returns
prepared and executed by the Secretary do not contitute filed returns under Section 523(a)(1)(B)(i).2

Bergstrom, 949 F.2d at 343. See dlso United States v. Hatton (In re Hatton), 220 F.3d 1057, 1060 (9™

Cir. 2000), quoting Cdlifornia Franchise Tax Bd. v. Jackson (In re Jackson), 184 F.3d 1046, 1052 (9™

3Subdtitutesfor returnfiledby the IRS under Section 6020(a), whichare prepared by the Secretary
with the participation and cooperation of the taxpayer, and are executed by the taxpayer, may therefore
qualify as returns under Section 523(a)(2)(B)(i). In this case, the SFR was prepared using sources other
than Ehrig, and Ehrig did not execute or adopt the SFR. Since the SFR was not prepared pursuant to
Section 6020(a), it cannot enjoy the Satus of a*“return.”

10



Cir. 1999) (“the purpose behind section523(a)(1) [isthat] ‘ adebtor should not be permitted to discharge

atax liability based upon arequired tax return that was never filed [by the taxpayer]’”); United Statesv.

Ralph, 266 B.R. 217, 219 (M.D. Fla. 2001); Gentry v. United States, 223 B.R. 127, 129 (M.D. Tenn.

1998); Swanson v. Commissioner, 121 T.C. 111, 123-24 (2003). Thus, it iswell settled that the SFR

filed by the IRS does not condtitute afiled return for the purpose of avoiding the gpplication of Section
523(a)(1)(B)(i) to issue of dischargeability of the 1990 Tax Liahility.

Accordingly, the Court must consder the second candidate for “return” under Section
523(a)(1)(B)(i) —the Form 1040 prepared and submitted by Ehriginduly 2000. Prdiminarily, thelanguage
of the statute rai sesthe question of whether areturniseven “required” after a substitutefor returnhasbeen
filed bythe IRS. The gtatute provides that atax is not dischargeable if “with respect to which areturn, if
required, . . . was not filed.” 11 U.S.C. § 523(a)(1)(B)(i)(emphasis added). If ataxpayer has an
obligation to file a return and does not file a return, and because of the taxpayer’s derdiction, the IRS
devotes resources to gathering income information and filing a subdtitute for return for the purpose of
assessing tax liability, and according to Section 6020(b)(2), the IRS is entitled to consder the subgtitute
for return “primafacie good and suffident for dl legd purposes,” then, arguably, there is no longer any
reason for ataxpayer to file areturn. Some courts have interpreted Section 523(a)(1)(B)(i) as precluding
ataxpayer fromredeeming itsalf fromthe non-dischargeability consegquence of faling to file by filingareturn

after a substitute for return has beenfiled by the IRS and tax liability hasbeenassessed.  See, e.q., Miniuk

v. United States (Inre Miniuk), 297 B.R. 532, 541 (Bankr. N.D. 1ll. 2003) (taxeswere non-dischargeable

for falureto file areturnnotwithstanding that debtor filed a post-assessment return, becausethe later return

11



wasno longer “required”); Walsh v. United States (In reWash), 260 B.R. 142 (Bankr. D. Minn. 2001),
aff’d 2002 WL 1058073 (D. Minn.). The court in Walshexplained —

Onceaninvoluntary government-madeassessment isfind, then, the taxpayer no longer can

use the perfunctory expedient of filing bel ated voluntary returns to subject anow-stale tax

dam to discharge in bankruptcy. As here, such an action only duplicates a process

completed under law, to no identifiable purposeinthe government’ srevenue function. As

ataxpayer, suchadebtor may ill have the option of paying and then proving in a suit for

refund that he wasiin fact not ligble for the taxes. This would be a matter of the merits,

under tax law. By inaction that forcesthe taxing authority through involuntary assessmernt,

however, such a debtor forfeits the right to discharge the liability in bankruptcy.
Walsh, 260 B.R. at 151.#

The Court findsthis congtruction of the statute persuasive. Although Ehrig submitted aForm 1040
in 2000, the IRS had aready completed itstax assessment function. Prior to assessment, Ehrig chose not
to respond to the Deficiency Letter containing the notice of proposed assessment and did not seek a
redetermination by filing a petition in Tax Court. After assessment, Ehrig’'s remedy for the perceived
inaccurate assessment was limited—he was obligated to first pay the assessed amount and thencommence
aauit for arefund. Ehrig chose not to avail himsdf of the authorized avenues of apped, but instead sought

to renegotiate the amount of the assessment by a method not recognized by the tax code or regulations —

by submitting areturn nine years after it was due. This return was not only “not required,” it had no legd

“In reviewing the legidative history of Section 523(a)(1)(B) in order to divine its intent, the court
identified three policies sought to be served and balanced by the rules governing discharge of taxes: (1)
preservationof the integrity of the tax systemthrough voluntary assessment; (2) diminationof “ anexcessive
accumulation of taxesfor past years’ for the benefit of the taxpayer’s other creditors; and (3) promotion
of the concept of a “fresh start” to honest debtors. Wash, 260 B.R. a 148. The court discerned that
Congress did not intend to alow a debtor who contributed to the “staleness’ of tax claims “by some
wrongdoing or serious fault in the process of voluntary assessment” to discharge those tax clams. 1d.
(interna quotes omitted). “The import of legidative historyiscdear: the voluntary filing of persond income
tax returnsis an essentia step inthe assessment process that must be encouraged. Section 523(a)(2)(B)(i)
must be congtrued to promote it. Applying the pendty of nondischargesbility to debtors who havefailed
to follow filing requirements provides a strong deterrent to others” 1d. at 148-49.

12



sanction or effect. Thus, the Court concludes that since no return was required, the return Ehrig filed in
2000 was a nullity and did not cure his non-filing status for the purpose of Section 523(a)(1)(B)(1).

Ehrig fares no better under an dterndive interpretation of the statute that has been adopted by
severd gppdlate courtsaddressing thisissue. Rather than focusing onthe®if required” prong of the Satute,
these gppellate courts have concluded that areturnfiledby ataxpayer subsequent to the filing of asubdtitute
for return by the IRSisnot a“return” asthat termisused in Section523(a)(1)(B)(i). These courtsturn to
the widdy accepted definition of “return” derived from two United States Supreme Court cases:

Germantown Trust Co. v. Commissioner, 309 U.S. 304 (1940) and Zellerbach Paper Co. v. Hevering,

293 U.S. 172 (1934). See. eq., United States v. Hindenlang (In re Hindenlang), 164 F.3d 1029, 1033

(6'" Cir.), cert. denied 528 U.S. 810 (1999). Under the Germantown/Zdlerbach definition, for a

document to qudify as a “return,” it mugt (1) purport to be a return; (2) be executed under pendty of
perjury; (3) contain sufficient data to dlow caculation of tax; and (4) represent an honest and reasonable
attempt to stisfy the requirements of the tax law. See Hindenlang, 164 F.3d at 1033, quoting United

Satesv. Hindenlang (In re Hindenlang), 214 B.R. 847, 848 (S.D. Ohio 1997).°

Thefactsin Hindenlang are materidly indistinguishable from the factsin thiscase. In Hindenlang,
the debtor faledtofiletax returns for threeyears. After the debtor did not respond to notices of proposed
deficiencies, the IRS prepared substitute returns and sent themto the debtor, who chose not to executethe
subdtitute returns or consent to the liability calculated therein. The RS sent deficiency |etters notifying the

debtor of the proposed tax lidbility and the right to contest the ligbility within ninety days by filing a petition

°In some circuits, the Germantown/Ze lerbach test is referred to as the Beard test since the Tax
Court in the case of Beard v. Commissioner, 82 T.C. 766 (1984), aff'd 793 F.2d 139 (6" Cir. 1986),
firg synthes zed the e ements and announced the definition. See Swansonv. Commissioner, 121 T.C. 111,
122 (2003).

13



inthe Tax Court. After ninety daysexpired without achallenge by the debtor, the IRS assessed theligbility
againgt the debtor. Hindenlang, 164 F.3d at 1031. Two years later, the debtor prepared tax returns for
the dinquent yearsand sent themto the IRS, but did not pay the tax liability.®  More than two years later,
the debtor filed a petition for relief under chapter 7 of the Bankruptcy Code and sought a determination
that the tax ligbility was not non-dischargeable under Section523(a)(1)(B). ThelRS ssoleargument was
that “once a taxpayer has been assessed a deficiency, a Form 1040 submitted by the taxpayer tothe IRS
no longer qudifiesasareturnunder § 523(a)(1)(B) of the Bankruptcy Code.” 1d. at 1032. Thisargument
compelled the Sixth Circuit Court of Apped s to examine what congtitutes a“return” for the purpose of this
gatute. Quoting the United States Supreme Court, the Sixth Circuit pand stated—

“[t]he purpose [of the return] is not alone to get tax information in some form but dso to

get it with such uniformity, completeness, and arrangement that the physical task of

handling and verifying returns may be reedily accomplished.” Commissonerv. Lane-Wdlls

Co., 321 U.S. 219, 223 ... (1944). “[I]tis clear that the exiging tax system could not

function properly if the grest mgority of taxpayers did not report the correct amount of

tax without the government’s prior determination of tax liability.” BERNARD WOLFMAN,
JAMES P. HOLDEN, KENNETH L. HARRIS, STANDARDS OF TAX PRACTICE § 201 (1995).

Hindenlang, 164 F.3d at 1033. With those principles in mind, the Sixth Circuit tested the debtor’ s return

agang the Germantown/Zellerbach factors and found that the debtor’ s post-assessment return satisfied

the first three components: it purported to be areturn, itwassigned under pendty of perjury, and it included

dl the information needed to caculate the debtor’s tax liaaility. Id. at 1034. The dispositive issue was

®In Hindenlang, the debtor reported substantialy the same income and tax ligility on hislate return
that the IRS reported on its subdtitute for return. The return filed by Ehrig in 2000, however, contained
more information than the IRS included onthe SFR, primarily deductions that the IRS did not know about
or consder, whichresulted in the dimination of al tax liability according to Ehrig' scadculations. The Court
does not bdlieve that this digtinctionis rdlevant inandyzing the effect of filinga post-SFR return by a debtor.
As hereinafter explained, filing areturn only after the IRS has prepared a return and assessed tax in an
amount withwhichthe taxpayer disagrees (rather than chalenging the deficiency or assessment in atimey
manner) is not necessarily indicative of honest efforts to comply with the tax laws.

14



whether the debtor’ s post-SFR return was an “honest and reasonabl e attempt to satisfy the requirements
of the tax law.” 1d. The Sixth Circuit held “as amaiter of law that a Form 1040 is not a return if it no
longer serves any tax purpose or has any effect under the Interna Revenue Code.” 1d. “Once the
government shows that a Form 1040 submitted after an assessment can serve no purpose under the tax
law, the government hasmet itsburden.” 1d. Because the debtor filed areturnonly after the IRS sent, and
received no response or chdlenge to, thirty-day and ninety-day deficiency letters, filed substitutes for
returns and assessed the tax liahility, the pand concluded that the Form 1040 filed by the debtor had no
meaningful effect and “ served no tax purpose.” 1d. at 1034-35.” Thecourt noted that the post-SFR return
did not extend statutes of limitation, did not mitigate or rel ease the debtor from civil or crimind liahility for
faluretofile or diminate pendties. Thus, the Court concluded, the return was not an honest or reasonable
atempt to stisfy the tax laws. The only effect of the return was potentialy creating a condition under
which otherwise non-dischargegble tax debt could be discharged. “Nothing in 8§ 523(8)(1) of the
Bankruptcy Code suggests that a document that does not qudify as areturn under the Internal Revenue
Code should nonethdless qudify as areturn for purposes of bankruptcy discharge. Such aresult would

create an unjudtifiable incongstency inthe law.” 1d. at 1035.

"The court footnoted the IRS' s position that a post-SFR, post-assessment returnfiled by a debtor
might serve a tax purpose if it revealed a greater tax liability than the IRS calculated, but declined to
comment on whether that circumstance would be auffident to imbue the debtor’s efforts to comply with
tax law withthe requisite Sncerity and diligence. 1d. at 1034 n.5. Thus, contrary to Ehrig sassertionthat
the Hindenlang court “ set down a bright linerule holding that areturnwhichisfiled after an SFR assessment
cannot as a matter of law congtitute an honest attempt to comply withthe requirements of the tax law” and
that the court “cuts off any attempt by a Debtor to prove his return wasfiled in good faith,” the court did
leave the door to proving good fathcompliancedightly gar. Ehrig’s Response at 4, and at n.5. Seeaso
Miniuk v. United States (In re Miniuk), 297 B.R. 532, 538 (Bankr. N.D. lll. 2003) (“The Sixth Circuit did
not declare that a return filed post-assessment could never saidy the requirements of Section
523(a)(1)(B)(i). Instead, the court smply established that afact-based inquiry would in most instances be
necessary to resolve the dischargeability issue.”).
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Ehrig argues that the Hindenlang case is distinguishable because the return he filed did not merdly
parrot the SFR as did Hindenlang's, but contained the fruits of hisgood faithand diligent investigationand
researchinto his 1990 income and expenses, which resulted in areturn that more accurately depicted his
tax liadility than the SFR. This raises the question: If the debtor files a return only for the purpose of
minmizing aready assessed tax ligdlity, is that an “honest and reasonable atempt to satisfy the
requirements of the tax law?’ The Fourth Circuit Court of Appeals addressed this precise issue in

Moroney v. United States (In re Moroney), 352 F.3d 902 (4" Cir. 2003).

Again, the facts in Moroney are familiar. Upon the failure of the debtor to timely file tax returns,
the IRS prepared subgtitutes for returnsin order to determine and assess the debtor’ stax ligbility. Id. at
903-04. Severd years after the assessment, the debtor filed returnsthat reflected alower tax ligbility. 1d.
a904. TheIRS reduced the assessment pursuant to the debtor’ s late filed returns. 1d. More thantwo
years later, the debtor sought bankruptcy relief. The IRS contended that the recdculated tax debt was
non-dischargeable pursuant to Section 523(a)(1)(B)(i). The issue on gppea was whether, under these
circumgtances, the debtor’s late filed forms were “returns’ for the purposes of Section 523(a)(1)(B)(i).
1d. at 905.

Applying the Germantown/Zel|enbach test, the issue was again reduced to whether the debtor’s

returns congtituted a reasonable and honest effort to comply with tax laws. The debtor contended that the
court should examine the diligence and good faithof thedebtor’ s effortsto satisfy the tax lawsas of the time
hefiled his late returns. The RS asserted that when ataxpayer filesareturn only after the IRS hasaready
invested resources in preparing subgtitutes for returns, notifying of deficiencies and assessing the tax, and

the taxpayer files for the purpose of obtaining areductioninthe assessment, the taxpayer has not honestly
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and reasonably attempted to comply withthe tax laws. Id. at 905. The Fourth Circuit agreed with the IRS,
conduding that “a debtor’s ddinquency is relevant to determining whether the debtor has filed a return.
The very essence of our system of taxation lies in the sdf-reporting and self-assessment of one's tax
lisbilities” 1d. at 906. Further,

[a] reporting formfiled after the| RS hascompl eted the burdensome process of assessment
without any ass stance fromthe taxpayer does not serve the basic purpose of tax returns:
to self-report to the IRS aufficdent information that the returns may be readily processed
and verified. . . . Simply put, to belatedly accept responsibility for one' stax liabilities, only
when the IRS has left one with no other choice, is hardly how honest and reasonable
taxpayers attempt to comply with the tax code.

Id. (citations omitted). Cf. United States v. Hatton (In re Hatton), 220 F.3d 1057, 1061 (9" Cir.

2000)(finding that a subgtitute for return was not a “return” under Section 523(a)(1)(B)(i) because
taxpayer’s “belated acceptance of responghbility [by executing an ingdlment agreement and accepting
without objectionthe assessed liability after the IRS filed a subgtitute for return] . . . does not condtitute a
reasonable attempt to comply with the requirements of the tax law™).

The debtor in Moroney argued that because the IRS accepted his returns and reduced his tax
lidbility accordingly, the IRS itsdf admitted the honesty and accuracy of the returns. The court concluded,
however, tha “Moroney’s argument missesthe point. Thereevant inquiry iswhether Moroney made an
honest and reasonable effort to comply with the tax law, not whether Moroney’ seventua effort had some
effect on histax ligbility.” Moroney, 352 F.3d at 906.

Under Moroney’ sapproach, the availahility of discharge would turnonthe|RS' saccuracy

in assessng taxes, rather than on Moroney’ s Sncerity and diligence in complying with the

tax code. In effect, Moroney failed to providethe IRS withthe very informationit needed

to accurately assess his taxes, and now he seeks to benefit from the IRS's resulting

imprecision(whichwashardly surprising, givenMoroney’ slack of assistance). Moroney’s
gpproach would only discourage the IRS fromabating debtors' tax liabilities—especidly
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when any adjustment, no matter how smdl, would lead to a discharge of the entire tax
ligbility, no matter how late.

Id. & 906. The court held that the debtor, “too busy for no lessthangx years, to file returns, and whose
ultimate filing was merdly an attempt to lessen the lidbility that he never wanted to assume” did not filea
return “in any meaningful sense of that word.” Id. at 907. The court refused to declare, however, that a
post-SFR, post-assessment filing could never be deemed a “return” for the purposes of Section
523(a)(1)(B)(i), again contemplating that alate filed accurate return might actualy result in an increase of
the tax ligaility, recognizing, however, that such afiling might o be a dishonest attempt to manipulatethe
factsin order to create conditions necessary to discharge the tax.

Ehrig damsthat Moroney, too, is distinguishable, because unlike Moroney, who the court found
“too busy” to file, Ehrig explained the circumsatances that caused his “delay” in filing, which included a
divorce, job loss, loss of home and car, and the attendant distress. The Court sympathizes with Ehrig’'s
plight, but concludes as a matter of law that these hardships, whichbefdl large segments of the population
a some time or another in their taxpaying careers, cannot excuse afailure to file areturn for nine years®

Ehrig aso urges the Court to judge his good faith in attempting to comply with tax laws by
reviewing his effortsimmediatdy preceding the filing of the bel ated return, assome bankruptcy courts have.

See, eq., United Statesv. Nunez (In re Nunez), 232 B.R. 778, 783 (9" Cir. BAP 1999) (focusing the

good faith inquiry on the debtor’s intent a thetime of filing); Crawley v. United States (In re Crawley),

8The Court dso notes that seeking to reduce tax liability by filing a post-SFR return subverts the
protest and appeals processes established by the tax code and regulaions. In 1997, six years after the
1990 return was due, Ehrig could have challenged the accuracy of the SFR and the assessed tax ligbility
during the ninety day contest period outlined in the deficiency letter, by filing a petition in Tax Court.
Instead, Ehrig did nothing. It was not until 1999 that Ehrig became serioudy interested in observing his
obligations under the tax laws.
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244 B.R. 121, 127-28 (Bankr. N.D. Ill. 2000) (same). The Court concludes, however, that the inquiry
into honesty and good faith in complying with the tax laws must encompass the entire period duringwhich
areturn was outstanding, beginning at the time the returnwas arigindly due.® A deathbed conversion from
being a chronic non-filer to an earnest (but late) filer does not serve the policy of uniform, timely and
accurate salf-reporting upon which the tax system is based.

Ehrig asserts that notwithstanding the logic and apped of the Hindenlang and Moroney andyses,

this Court is congtrained to follow the precedent set by the Bankruptcy Appellate Pand for the Tenth

Circuit Court of Appealsin Savage v. IRS (In re Savage), 218 B.R. 126 (10" Cir. BAP 1998). In

Savage, the IRS filed substitutesfor returnsfor a non-filing debtor and issued notices of deficiency affording
the debtor ninety days to seek reconsideration by the Tax Court. The debtor did not chalenge the
deficiency and the IRS assessed the taxes. 1d. at 128. Y earslater, the debtor, who resided in Wyoming,
prepared and ddivered certain post-assessment returns to the regiond IRS office located in Oregon
athough the regiond office assgned to residents of Wyoming isin Ogden, Utah, and ddlivered other post-
assessment returns to the Ogden regiond office. The returns were accepted and processed as amended
returns and tax was assessed pursuant to the amended returns. More than two years|ater, the debtor filed
bankruptcy and sought a declaration that the taxes were discharged.

The first issue on gpped was whether the returns delivered to the wrong regiond office could be
considered “filed” for the purpose of goplying Section 523(a)(1)(B)(i). Id. at 129. The Bankruptcy

Appelate Pand concluded that merely ddlivering a return to any loca IRS office or any regiond IRS

°Arguably, according to the Walsh and Miniuk decisions, after assessment, a return is no longer
due and efforts made by a debtor to file areturn a that point cannot be attempts to comply with the law
but instead condtitute attempts to minimize or diminate (discharge) tax ligbility.
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service center did not congtitutea “filing”; the tax code required that the return be received by a particular
office or service center to qualify as a “filed” return. 1d. a 131. Thus, the pand held that the taxes
assessed for the years in which returns were not properly filed were non-dischargegble. 1d.

The second issue in Savage waswhether taxes assessed pursuant to the post-assessment returns
filed inthe proper officeand treated by the IRS as amended returns were dischargeable. The pane framed
the issue as " whether the Debtor’ samended returns, filed after the IRS s substitutesfor return, are *returns
under 8 523(a)(1)(B)(i).” 1d. at 131. Surveying existing bankruptcy and district court caseson theissue,

the panel acknowledged that courts were split, but quoted extensively and with apparent gpprova from

the bankruptcy court’s opinion in Hindenlang v. United States (In re Hindenlang), 205 B.R. 874 (Bankr.
S.D. Ohio), aff'd 214 B.R. 847 (S.D. Ohio 1997), rev’d 164 F.3d 1029 (6" Cir.), cert. denied 528 U.S.
810 (1999), for the propositionthat Section523(a)(1)(B)(i) doesnot specificaly mandatethat taxessought
to be discharged be based uponareturnfiled prior to assessment by the IRS. Savage, 218 B.R. at 132.
The bankruptcy court in Hindenlang maintained that the only conditionto discharge provided in the statute
relating to the timeof filing areturnwas the two-year rule, which requires that the returnbe filed more than
two years prepetition. 1d. The pand agreed with the Hindenlang bankruptcy court’s reasoning, further
concluding thet the IRS s position, that a document filed subsequent to assessment pursuant to a substitute
for return could never be a “filed return” under Section 523(a)(1)(B)(i) “would lead to absurd results”
particularly that “a debtor, for whom the IRS prepares subgtitute returns, could never discharge taxes.”

Id. at 132.1°

%A handful of courts agree with Savage that Section523(a)(1)(B)’ stwo year rueisthe exdusive
time limitation affecting recognition of areturnfor the purpose of determining dischargeahility onthe ground
that a return was not filed. See, e.q., United States v. Nunez (In re Nunez), 232 B.R. 778, 783 (9" Cir.
BAP 1999); Woods v. IRS (In re Woods), 285 B.R. 284, 289 (Bankr. S.D. Ind. 2002); Crawley v.
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As established above, however, the bankruptcy court’s opinion in Hindenlang was subsequently

reversed by the Sixth Circuit Court of Appeals, see United States v. Hindenlang (In re Hindenlang), 164

F.3d 1029, 1033 (6™ Cir.), cert. denied 528 U.S. 810 (1999), casting doubt upon the current vitality of
Savage, as the pand may have been persuaded toward a contrary concluson by the Sixth Circuit’'s
opinion.'* In any event, the pand in Savage conscioudy narrowed the applicabiility of its holding, leaving
for another day a decision on the issue of whether a post-assessment return qudifies asa“return” under

the Germantown/Zdlerbach test.

[W]e note that numerous courts have reied onthe definition of “return” established by the
Supreme Court in Germantown Trusgt Co. v. Commissioner, 309 U.S. 304 . . . (1940),
and Zdlerbach Paper Co. v. Helvering, 293 U.S. 172 . . . (1934), to determine whether
adocument isa“return” under § 523(a)(1)(B). [citations omitted]. Under these cases, a
document must: (1) purport to be a return; (2) be sworn to as such, under pendties of

United States (In re Crawley), 244 B.R. 121, 127 (Bankr. N.D. 1ll. 2000); Ralphv. United States (In re
Raph), 258 B.R. 504, 509 (Bankr. M.D. Fla. 2000), rev’'d 266 B.R. 217 (M.D. Fla. 2001). But see
Miniuk v. United States (In re Miniuk), 297 B.R. 532, 540 (Bankr. N.D. I1l. 2003) (expresdy declining
to follow Savage or Nunez); Wash v. United States (In re Wash), 260 B.R. 142, 151 (Bankr. D. Minn.
2001), aff’d 2002 WL 1058073 (D. Minn.) (examining the good faithof adebtor’ s effortsto comply with
tax laws by filing areturn after areturnisno longer required leads to absurd results).

Other courts recognize that the Sixth Circuit's decison in Hindenlang does not “engraft gn|
[additiondl] timing requirement onto 8§ 523(a)(1)(B)” but rather “indructsthat the determination of whether
adebtor’ ssubmission to the IRS congtitutes a ‘return’ . . . must take into account whether that submission
would qudify as areturn for any purpose under the Interna Revenue Code.” Pierchoski v. United States
(In re Pierchoski), 243 B.R. 267, 271 (W.D. Pa. 1999).

n Pierchoski v. United States (In re Pierchoski), 243 B.R. 267 (W.D. Pa. 1999), the district
court reversed a bankruptcy court that had, like the pand in Savage, relied uponthe lower court opinions
inthe Hindenlang case to concludethat a debtor’ s tax debts were dischargeable. During the pendency of
the apped in Pierchoski, the Sixth Circuit reversed the lower courtsin Hindenlang and established the rule
that to qualify as a return, a filing must serve some tax purpose. The digtrict court in Pierchoski thus
remanded the matter for a determination of whether the post-assessment returnsfiled by the debtor had
any tax purpose. 1d. at 267. Onremand, the bankruptcy court concluded that the post-assessment returns
served no tax-related purpose and accordingly held that the debtor had not filed a“ return” and that the tax
lidhility was therefore non-dischargeable. Pierchoski v. United States (In re Pierchoski), 243 B.R. 639
(Bankr. W.D. Pa. 1999).
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perjury; (3) contain sufficient datato alow caculaionof tax; and (4) appear onits face to
conditute an honest and genuine endeavor to saisfy the law. ... We cannot use this
definition in this case, however, as the IRS, the party with the burden of proving the
Debtor’ s debts to be nondischargeable, gpparently did not raise this argument before the
Bankruptcy Court. Asaresult and becauseit involvesfactud inquiresthat are beyond the
scope of the appdllate record, we will not addressiit in this case.

Id. at 132-33. Any pronouncement in Savage regarding the sufficiency of adocument as a“return” under

the Germantown/Zd lerbach definition is clearly dicta and this Court is not bound by dicta?

Nonethel ess, Ehrig arguesthat the Bankruptcy Appel late Pand’ s statement of the Germantown/Zel lerbach

test indicates that the Tenth Circuit has adopted the definition as set forth in Savage and that it is this
gatement of the definitionthat this Court must gpply. Ehrig'sBrief a 4. The last factor recited in Savage,
that the document that purportsto be areturnmust “appear on itsface to condtitute an honest and genuine
endeavor to stisfy the law,” seems to require aless stringent examination of the conduct of the debtor than

that factor has been interpreted by other courts. See, e.q., United States v. Hatton (In re Hatton), 220

F.3d 1057, 1060-61 (9™ Cir. 2000)(the document must “represent an honest and reasonable attempt to

satsfy the requirements of the tax law”); Swansonv. Commissioner, 121 T.C. 111, 122 (2003) (same);

Miniuk v. United States (In reMiniuk), 297 B.R. 532, 536 n.9 (Bankr. N.D. Ill. 2003) (same); Crawley

v. United States (Inre Crawley), 244 B.R. 121, 127-28 (Bankr. N.D. 11l. 2000) (same); Rushing v. United

States (Inre Rushing), 273 B.R. 223, 226 (Bankr. D. Ariz. 2001) (same). But see United Statesv. Nunez

12Dictum is ‘a statement in a judicia opinion that could have been deleted without sarioudy
impairing the andytical foundations of the holding — that, being peripherd, may not have received the full
and careful consideration of the court that uttered it.”” OXY USA, Inc. v. Babbitt, 230 F.3d 1180, 1184
(10™ Cir. 2000) (vacated on other grounds), quoting United States v. Crawley, 837 F.2d 291-292 (7*"
Cir. 1988). “[I]t is‘well established that ‘[b]road language in an opinion, which language is unnecessary
to the court's decison, cannot be considered binding authority.”OXY USA, Inc., 230 F.3d at 1185,
quoting Smith v. Orr, 855 F.2d 1544, 1550 (Fed. Cir.1988) (citing Kadtigar v. United States, 406 U.S.
441 (1972)).
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(Inre Nunez), 232 B.R. 778, 783 (9" Cir. BAP 1999) (adopts Savage’ s* onitsface” language; arguably

overruled by Hatton, supra); United Statesv. Ralph, 266 B.R. 217, 219 (M.D. Fla. 2001) (uses* appear
onitsface’ language, but concluded that even returns on proper forms were not “returns’ if they served
no tax purpose).

Pursuant to the Savage definition, Ehrig would have the Court examine the document itself to
determine whether it gppears to contain sufficient rdevant information to compute a tax. Under Ehrig's
interpretation, only the appearance and content of the document are relevant. The courtsin Hindenlang
and Moroney, however, place great weight on the history and behavior of the taxpayer and the
circumstances under whichthe document was filed. Indeed, limiting theinquiry to theface of the document
would render the fourth factor redundant since the first factor requires that the document “purport to be
areturn” and the third factor requires the document to contain sufficdent datato calculatetax ligaility. The

Court aso notes that the origind articulation of this eement by the Tax Court in Beard v. Commissoner,

82 T.C. 766, 777 (1984), aff'd 793 F.2d 139 (6" Cir. 1986)- i.e., “there must be an honest and
reasonable attempit to satisfy the requirements of the tax lav’— did not restrict the investigationinto * honest

and reasonabl e attempts’ to anexamination of the face of the document. In any event, because the panel

in Savage declined to address whether the Germantown/Ze lerbach definition of a “return” was even
gpplicable to determine the validity of a post-assessment returnfor dischargeahility purposes, itsstatement
of the definition is not precedentid.

The Court concludesthat the document Ehrig submitted to the IRS in 2000 for tax year 1990, the
accuracy of which was ultimately rejected by the IRS, dthough it may have been as accurate as was
possible after suchan extended delay, was a self-serving attempt to reduce histax libility after the IRS (1)
prepared and filed an SFR without the cooperation of Ehrig, (2) sent anotice of deficiency, to whichEhrig
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faled to respond, (3) assessed the 1990 Tax Liahility, which Ehrig falled to contest, and was so long
belated that it cannot, as a matter of law, be deemed an honest attempt to comply with tax laws.
Moreover, thefiling served no tax purpose; it did not alow tax liability to be assessed, it did not affect the
amount of ligbility,™ nor it did not abate or purge pendtiesor other ligbilitiesincurred on account of failing
to timely file. Accordingly, the Court concludes, as a matter of law, that the document wasnot a“ return”
asthat termisgiveneffect in Section 523(a)(1)(B)(i). Closdy dlied with the conclusion that the document
served no tax purposeisthe fact that areturnwas no longer required at the timeof Ehrig’ s 2000 submission
and therefore Ehrig’s 2000 submission did not cure his filing delinquency for tax year 1990. Pursuant to
both of these theories, the Court declares the 1990 Tax Liability non-dischargeable.

C. Non-dischargeability under Section 523(a)(1)(C)

Section 523(a)(1)(C) provides that a dam for a tax “with respect to which the debtor made a
fraudulent return or willfully attempted in any manner to evade or defeat such tax” is non-dischargegble.
11 U.S.C. §523(a)(1)(C). Ehrigobliqudy contendsthat the undisputed materia facts establish that hedid
not file afraudulent return or willfully attempted to evade or defeet the 1990 Tax Liability. Ehrig's Brief
a 5; Ehrig'sResponse at 2. Asthe non-movant, the IRS had the duty to articulate factsand comeforward
with admissible evidence in support of fraud or willfu evason in order to defeat Ehrig’'s request for
summary judgment on the issue of non-dischargeability under Section523(a)(1)(C). Inthe RS Response,
the IRS did not submit evidence sufficient to establishaprima facie case of fraud or willful evason. Thus

the Court concludes that the 1990 Tax Liability is not non-dischargeable under Section 523(a)(2)(C).

BWhether the IRS wasjustified inrefusing to reconsider its previous assessment or accept Ehrig's
declaration of filing status, reallocated income and deductions is not rdevant here, since Ehrig had and
missed the opportunity to chdlenge the IRS srefusal to reconsider the assessment. [nany event, this Court
is not empowered to review that decison by the IRS.
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V. Conclusion
The United States Motion for Summary Judgment is granted. Plaintiff’s Motion for Summary
Judgment isgranted inpart (withrespect to negating non-dischargesbility under 11 U.S.C. §523(a)(1)(A)
and (8)(1)(C)) and denied in part (with respect to non-dischargeability under 11 U.S.C. §523(a)(1)(B)).
The 1990 Tax Liahility is hereby declared non-dischargeable pursuant to 11 U.S.C. § 523(a)(1)(B).

SO ORDERED this 9th day of March, 2004.

Lo 7 meane

DANAL. RASURE
UNITEDSTATES BANKRUPTCY JUDGE
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